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IN THE THE COURT OF THE SESSIONS JUDGE, UDALGURI, ASSAM 

 

Present    :  Sri A.K.Borah, 

        Sessions Judge,  

    Udalguri, Assam.  

 

Reference    : Sessions Case No.15(D-U) 14.  

Complainant             :  State 

          Vs 

Accused     :  Sri Seventu Orang. 

  

  Charge : U/S 302 IPC 

 

Dates of hearing  : 7.4.14, 21.4.14, 27.6.14, 22.4.15, 2.5.15. 

Date of Judgment   : 5.5.2015. 

For the State   : Mr. B.Das, Public Prosecutor. 

For the accused    : Dr. K.C. Dutta, Advocate. 

 

J U D G M E N T 

 

1.  In this case accused Sri Seventu Orang is put for trial for allegation of 

charge U/S 302  of IPC.  

 

2. The various fact leading to institution of this case, according to FIR, in 

brief, is that on or about 8 pm of 15.8.08 informant’s younger brother Ramaya 

Mandaji informed him at his courtyard that  Sevento Orang and Tensfore 

Orang, S/o- Francis Orang of their same village assaulted his brother Ramaya 

by means of knife causing him death. After the death of his brother both the 

accused persons fled away from the place of occurrence. Hence this 

prosecution case.  
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3. The FIR was lodged by informant Jablu Mandaji before the I/C, 

Dimakuchi Police Out-Post. On received the ejahar the I/C, Dimakuchi Police 

Out-Post giving GDE No. 260 dated 16.8.08 forwarded the same to the O/C, 

Panery P.S. for registering a case. On receipt of the ejahar the O/C, Panery 

P.S. registered the case vide Panery P.S.  case No.103/08  U/S 302/34 IPC and 

after completion of usual investigation the O/C, Orang P.S. sent up the case for 

trial against the accused persons by filing charge-sheet U/S 302/34 IPC. Before 

committing of the case record accused Tensfor  Orang was found to have been 

died. Hence, ld. trial court filed the case against him. 

 

4. On being received the case record on commitment and on appearance 

of accused Sevento Orang, after hearing both parties framed charge U/S 302 

IPC. Particulars of the charge was read over and explained to the accused, to 

which he pleaded not guilty and claims to stand the trial.   

5.  To substantiate the case, prosecution examined as many as seven 

numbers of witnesses. After completion of prosecution evidence accused 

persons are examined U/S 313 Cr.P.C. All the allegations made against the 

accused and evidence appears against the accused are put before him for his 

explanation where he denied the allegation and declined to give defence 

evidence 

6.  I have also heard argument put forward by the ld. Counsel for both 

parties.  

 

   POINT FOR DETERMINATION   

 

7. The point for decision in this case is that whether on 15.8.08 at about 8 

PM at No.1 Bholatar under Panery P.S., in furtherance of common intention 

committed murder by intentionally causing death of Ramaya Mandraji? 

 

 DECISIONS, DISCUSONS AND REASONS FOR DECISION 

 

8. To arrive at a judicial decision, let me appreciate the evidence on 

record. 
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9.  PW.1, Gurav Lakra stated that he knows the complainant. At the 

relevant time he was absent in their home. When the police arrived at the 

place of occurrence he went to the place of occurrence. He heard that in the 

incident elder brother of the complainant was died. Police during investigation 

has seized one knife as shown by the family members of the deceased from 

their home. Ext.1 is the said seizure list. Ext.1(1) is  his signature. The said 

knife is about one feet length. 

 In the cross-examination  he admitted that he put signature only in the 

blank paper. 

 

10. PW.2, Jiten Tanti stated that he knows the complainant as well as the 

accused. The incident took place about 2 ½ years ago. The incident took place 

in the day of 15th August. He came to know about the incident on 16th August 

that deceased was died. In the next day police came to the place of 

occurrence. Police during investigation has seized one knife. Ext.1 is the said 

seizure list. Ext.1(2) is  his signature. He put signature in the inquest report 

vide Ext.2. Ext.2(1) is his signature.    

 

 In the cross-examination  he admitted that he put signature only in the 

blank paper. 

 

11. PW.3 Rabin Biswakarma stated that he knows the complainant as well 

as the accused. The incident took place about 2 ½ years ago on the day of 

15th August. On 16th August while police visited the place of occurrence police 

seized one knife through Ext. Ext.1(3) is  his signature.  

 In the cross-examination he admitted that he put signature only in the 

blank paper. 

12. PW.4, Dr. P.K. Choudhury stated that on 16.8.08, while he was posted 

as M. & H.O. at Mangaldai Civil Hospital, he performed post-mortem upon the 

dead body of Ramaya Madrasi, 32 years male. The dead body was identified by 

UBC/16 Pabitra Shamuah in reference to Dimakuchi O.P. GDE No.260 dated 

16.8.08. On examination, he found the following:- 
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EXTRANAL APPEARANCE:-   

A male dead body of average build, dark brown complexion, eye and mouth 

closed, rigor-mortis present, anus, penis healthy. 

Extranal Appearance:-  

Dries blood present over the chest which flows downwards towars the lower 

limb.  

Injury:-  

One punctured wound of size 1 cm x 0.5 cm x 5 cm is present in left side of 

chest near the left nipple of 5th inter costal space.  

No mark of ligature detected around the neck.  

Pleurae:- left pleurae punctured and thoracic cavity approximately three times 

of blood. Left lung punctured. 

To court:- this type of puncture may be caused due to stabbing injury.  

 The doctor has opined that the cause of death was due to harmorrhage  

and shock as a result of injuries sustained as described above. All the injuries 

are ante-mortem. Ext.3 is his post-mortem report and Ext.3(1) is his signature.  

 

13. PW.5, Jabalu Mandaji, the complainant stated that the scribe who wrote 

the ejahar is Golok Deka. His house is situated  at about 1 ½ KM from the 

place of occurrence. Deceased is his own brother. The incident took place on 

or 15.8.08. On the evening time about 8 PM he was informed by one boy that 

his brother was assaulted by  Sevento Orang and Tensfore Orang by means of 

a dagger. On being heard the said incident he rushed to the place of 

occurrence. He saw dead body was lying on the side of the road. He also 

noticed cut injury on the stomach and armpit of the dead body.  

14.  PW.6, Tirap Ch. Lahkar  stated before the court that on 24.2.11 while 

he was posted as a I/C of Dimakuchi Police Out-Post. On that day he was 

entrusted to investigate the Panery P.S. case No. 103/08. After examination of 

the case record he came to know that almost all the works of investigation has 

completed by his predecessor and the Circle Officer, Tangla advised him  to file 

charge-sheet. Accordingly he again examine the case diary and record and 

filed charge-sheet against Sevento Orang and Tensfore Orang U/S 302/34 IPC. 

Ext.4 is the charge-sheet. Ext.4 (1) is his signature.  
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 In the cross-examination, he admitted that both the accused are 

brothers. He also admitted that in the charge-sheet he has not mentioned the 

specific place of occurrence.  

16. PW.7, Hiranya Patar stated that on 16.8.08, he was posted as S.I. 

police at Dimakuchi O.P. as In-charge. On that day one Jablu Mandaji has filed 

an ejahar informing us that on or about 18 PM of 15.8.08 his younger brother 

while seated at their courtyard accused Sevento Orang and Transfor Orang 

assaulted him causing him death by means of a sharp cutting weapon. After 

the death both the miscreants  were fled away but they have been caught red-

handed by the VDP. On being received  the ejahar after giving Dimakuchi O.P. 

GDE No. 260 dated 16.8.08 forwarded the same to the Panery P.S. for 

registration and he himself took the case record for investigation. On received 

the ejahar the O.C., Panery P.S. registered the case vide Panery P.S. case No. 

103/08 U/S 302/34 IPC. During investigation, he has visited the place of 

occurrence. Ext.5 is the ejahar filed by complainant where complainant Jublu 

Mandaji put his thumb impression. Ext.5 is his endorsement of forwarding and 

signature. During investigation, he has drawn a sketch map vide Ext.6. Ext.6(1) 

is his signature. He has also seized one knife with a handle made of wood. 

Ext.1(4) is his signature. Ext.2 is the inquest report. He has recorded  inquest 

in presence of Jublu Mandaji and Jiten Tanti. Ext.2(1) is his signature. He has 

also conducted the post-mortem report.  On being of his transfer, he handed 

over the whole case record to the then O/C, Panery P.S. Then S.I. Tirap Ch. 

Lahkar after collecting the post-mortem submitted charge-sheet. 

 In his cross-examination he admitted that he has not seen the seized 

knife before this court. The Secretary of the VDP whose action was written in 

the ejahar, he has not examined. He has not seized the rope by which the 

accused was roped, as stated in the ejahar was not seized by him. 

17. These much is the prosecution evidence.  

18. Defence of the accused person is total denial while his statement 

recorded U/S 313 Cr.P.C.  

19.  I have heard argument from both sides. 

20. Ld. counsel for accused submitted that there is no any direct evidence 

to implicate any of the accused in the alleged charge of murder. Besides, there 

is no any circumstantial evidence to infer accused in involving the murder of 
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the deceased. Under such circumstances accused is entitled get acquittal on 

benefit of doubt.  

21.  Per contra, ld. P.P., Udalguri submitted that prosecution has ably prove 

all the charges leveled against the accused. Hence accused persons are 

required to be convicted.  

22. Keeping in mind the rival submissions advanced by ld. Respective 

counsels, I am going to dispose the case as follows.  

23. It is a fact that in the instant case there is no any eye witness. On the 

other hand there is no any circumstantial evidence to infer accused into the 

alleged offence.  

24. PW.5, Jabalu Mandaji, who filed the ejahar is not an eye witness to the 

occurrence. He stated before the court that  he is informant. The ejahar was 

written by one  Golok Deka. His house is situated  at about 1 ½ KM from the 

place of occurrence. deceased is his own brother. The incident took place on or 

15.8.08 in the evening time. On the next day he filed the ejahar. In the cross-

examination he admitted that the scribe  did not read over the contents of the 

ejahar after writing it. But he knows  the complainant of the ejahar. He cannot 

say which accused has assaulted the deceased by what means. He only heard 

that his brother was assaulted by means of a dagger. But he has not seen the 

dagger.  

 

25.  PW.6, SI Tirap Ch. Lahkar  stated that on 24.2.11 while he was posted 

as a I/C of Dimakuchi Police Out-Post. On that day he was entrusted to 

investigate the Panery P.S. case No. 103/08. After examination of the case 

record he came to know that almost all the works of investigation has 

completed by his predecessor and the Circle Officer, Tangla advised him  to file 

charge-sheet. Accordingly he again examines the case diary and record and 

filed charge-sheet against Sevento Orang and Tensfore Orang U/S 302/34 IPC. 

Ext.4 is the charge-sheet. Ext.4 (1) is his signature. In the cross-examination, 

he admitted that both the accused are brothers. He also admitted that in the 

charge-sheet he has not mentioned the specific place of occurrence.  

26. PW.5 did not state before the court about the contention of the FIR. He 

stated quite different story. Firstly, in the FIR he has not mentioned that he 

was informed by a boy that the accused Sevento Orang and his brother 
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Tensfore Orang has injured his younger brother by means of a dagger. 

Secondly, the story stated in the FIR is not stated in the court. Of course it is 

true that FIR need not be an encyclopedia of whole story, but at least some 

gist of the contents of the FIR stated by the complainant then matter would 

have quite different. Besides, the statement made by the informant in the 

court is not stated in his statement recorded U/S 161 Cr.P.C. 

27. It has been held in Ahmed Bin Salam Vs. State of A.P., reported in AIR 

1999 SC 1617, wherein it has been held that- 

“The witness in his statement  under S.161 Cr.P.Code unequivocally stated that 

the three persons came on the scooter and one got down and took out a box 

and pick up a bomb  and threw it to the office of the PW.1 which exploded 

loudly and it further stated that of three persons who ran away one among 

whom was Sayeed but in Court gave a totally different picture and on being 

confronted with his earlier version  makes a clean denial. In  this state  of 

unsatisfactory prosecution evidence, it is difficult to  sustain the conviction  of 

the appellant of a serious charge of murder and,, thus, the learned Sessions 

Judge as ell as the High Court committed serious error by relying upon such 

untrustworthy witnesses.” 

28. Here in the present case, the statement made before the court by the 

informant is not the contents of the FIR even not the statement made before 

the police. So no doubt evidence adduced by informant as PW.5 is 

contradictory.  

29.  It is true that the omission cannot be regarded as being a contradiction. 

According to the Explanation  to S.162, Cr.P.Code, an omission to state a fact 

or circumstance in the statement referred to in Sub-S(1) may amount  to 

contradiction if the same appears to be significant and otherwise relevant 

having regard to the context in which such omission  occurs  and whether any 

omission amount to a contradiction  in the particular context shall be a 

question of fact.  

30. Here in the present case as stated above, the statement of informant is 

contradictory to his statement made in the FIR or made before the police U/S 

161 Cr.P.C. Similarly, other witness PW.1, Guru Lakra is also not an eye 

witness.   He stated before the court that at the relevant time he was absent in 

their home. He came to know about the incident when the police arrived at the 
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place. During investigation police has seized one knife from the house of the 

deceased. Ext.1 is the said seizure list. Ext.1(1) is  his signature. According to 

him the said knife is about one feet length. The said witness is self 

contradictory as stated above in examination inchief he stated that in his 

presence police seized one knife from the house of the accused. On the other 

hand in cross-examination he admitted that he put signature only in the blank 

paper and the said paper was taken by police. That apart, said seizure was not 

produced before the court. So, I think PW.1 has no evidentiary value as to the 

seizure. The second seizure witness is PW.2, Jiten Tanti, who stated that on 

the next day police came to the place of occurrence. Police during investigation 

has seized one knife. Ext.1 is the said seizure list. Ext.1(2) is  his signature. His 

statement is also self contradictory. As stated above he was asked to put 

signature in seizure list and police seized the knife. On the other hand in cross-

examination    he admitted that he put signature only in the blank paper. That 

apart, the alleged seized knife is not produced before the court. I think, the 

evidence of PW.2 has no evidentiary value as to seizure of the alleged knife. 

Similarly, PW.3’s statement also self contradictory as to seizure as in his 

examination in-chief he stated that  while police seized the knife from the place 

of occurrence he through Ext. Ext.1(3) is  his signature. On the other hand, in 

cross-examination he admitted that he put signature only in the blank paper. 

So, I think PW.3 has no evidentiary value as to seizure of the alleged knife. 

31. PW.6 is one of the I.O. In fact he has only filed the charge-sheet. He 

stated that on 24.2.11 while he was posted as a I/C of Dimakuchi Police Out-

Post he was entrusted to investigate the Panery P.S. case No. 103/08. After 

study of the case record he came to know that almost all the works of 

investigation has completed. So, according to direction of the Circle Officer, 

Tangla he filed charge-sheet against Sevento Orang and Tensfore Orang U/S 

302/34 IPC. PW.7, Hiranya Patar stated that on 16.8.08, he was posted as S.I. 

police at Dimakuchi O.P. as In-charge. On that day one Jablu Mandaji has filed 

an ejahar. On being received  the ejahar after giving Dimakuchi O.P. GDE No. 

260 dated 16.8.08 forwarded the same to the Panery P.S. for registration and 

he himself took the case record for investigation. On received the ejahar the 

O.C., Panery P.S. registered the case vide Panery P.S. case No. 103/08 U/S 

302/34 IPC. During investigation, he has visited the place of occurrence. Ext.5 
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is the ejahar filed by complainant where complainant Jublu Mandaji put his 

thumb impression. Ext.5 is his endorsement of forwarding and signature. 

During investigation, he has drawn a sketch map vide Ext.6. Ext.6(1) is his 

signature. He has also seized one knife with a handle made of wood. Ext.1(4) 

is his signature. Ext.2 is the inquest report. He has recorded  inquest in 

presence of Jublu Mandaji and Jiten Tanti. Ext.2(1) is his signature. He has 

also conducted the post-mortem report.  On being of his transfer, he handed 

over the whole case record to the then O/C, Panery P.S. Then S.I. Tirap Ch. 

Lahkar after collecting the post-mortem submitted charge-sheet. 

32. Now the question  may arise in this case that the information was given 

by one boy. But the said I.O. failed to enquire about the name and  address of 

the said boy, who has informed to informant about the incident. Had the I.O. 

could have searched the name and address of the boy, who informed about 

the incident to informant. Then the matter could have come to light. But the 

investigation due to some reasons best known to him failed to do so. As such, 

the fact remained in tact.  

33. The doctor, who conducted post-mortem upon the dead body of the 

deceased is examined as PW.4. He opined that the cause of death was due to 

harmorrhage  and shock as a result of injuries sustained as described above. 

All the injuries are ante-mortem. Ext.3 is his post-mortem report and Ext.3(1) 

is his signature. The doctor has examined the deceased on 16.8.08 at about 

2.15 PM i.e. according to Post-mortem report Ext.3. Again according to doctor 

PW.4, where he admitted that though he has not mentioned specifically the 

time of death, but according to the presence of rigor-mortis death is occurred 

before three hours of examination.  

34. In this aspect, I may mention the another point that FIR was lodged by 

informant on 16.8.08 where it is stated that he was informed by one boy on 

the previous day at about 8 PM that Sevento Orang and Francisco injured his 

younger brother by means of knife causing him death. But according to doctor 

death was occurred just before three ours from the time of post-mortem 

examination. So, as the doctor examined the dead body at 2.15 PM death 

occurred almost at 11 AM.  So, in this context the opinion of doctor as to the 

time of death cannot be matched with the fact of the ejahar. 
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35.   Be that it may be, the doctor opined that death of  the deceased is 

due to haemorrhage and shock as a result of injuries sustained as described 

above. On the other hand, as detailed discussed above, there is no any 

evidence adduced by any of the witness that the deceased died due to injury 

caused by accused persons. The only evidence  adduced by complainant  is 

that he has been reported  by one boy that accused Sevento Orang alongwith 

Tensfore Orang had injured his younger brother by knife causing him death. 

But the name and address of the boy, who informed the informant could not 

be traced out neither I.O. has taken any step to collect the name and address 

of the said boy. Besides, there is no any confessional statement of the 

accused.   

36. Here, there is no any circumstantial evidence to infer any of the 

accused in involvement  of killing of the deceased. In the present case there is 

no any evidence to show that accused persons used any sharp cutting weapon 

to cause the injury of the deceased and ultimately caused him death.  

  

37. To prove the charge U/S 302 IPC, prosecution must prove that-  

(i) That the death of some human being was caused; 

(ii) That such death was caused by the accused or was  the consequence  of 

the act of the accused; 

(iii) That the accused did so 

(a) with the intention of causing death, or 

(b) That the accused knew that his act was likely to cause death; or 

(c ) The injury ( inflicted or caused) by the accused was sufficient in the 

ordinary cause of nature to cause death. 

38. Here in the present case, as discussed above prosecution has failed to 

prove any of the aforesaid ingredients in the present case.  

39. In the present case, as discussed above, there is no any evidence 

reveals by the prosecution witnesses that accused persons have intention or 

knowledge which the act cause the death was committed. There is no any 

evidence to presume accused persons in involving the killing of the deceased.  

40. This is a case of murder i.e. killing of a human being. But the I.O. is so 

aphetic to investigate  the case in such a casual manner, he even failed to 

collect the name and address of the boy who informed the informant about the 
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incident. Failure to collect the name of the said boy, who informed about the 

incident to informant  definitely laps on the part of the I.O.  

41. Under such circumstances, accused is entitled to get the benefit of 

doubt and hence acquitted him and set him at liberty forthwith.  

Let the GR case No.473/12 be sent to the ld. committal court alongwith 

a copy of judgment.  

 Given under my hand and seal of this court on this the 5th  day of 

May,15 at Udalguri Court. 

 

       (A.K.Borah)                                                                                                                                  

       Sessions Judge, 

          Udalguri, BTAD. 

 

Dictated and corrected by me 

and each page bears by signature. 

 

 

    (A.K.Borah)                                                                                                                                  

Sessions Judge, 

        Udalguri, BTAD. 

 

Transcribed and typed by me:- 

 

(Jitumani Sarma/Steno.) 

 

 

 


